
  
 

 Application to register land known as Kingsmead Field in the city 
of Canterbury as a new Town or Village Green 

 
 
A report by the Head of Regulatory Services to Kent County Council’s Regulation 
Committee Member Panel on Tuesday 26th November 2013. 
 
Recommendation: I recommend that the applicant be informed that the 
application to register land known as Kingsmead Field at Canterbury as a Town 
or Village Green has not been accepted. 
 
 
Local Member: Mr. G. Gibbens     Unrestricted item 
 
Introduction 
 
1. The County Council has received an application to register land known as 

Kingsmead Field in the city of Canterbury as a new Town or Village Green from 
local residents Ms. A. Bradley, Ms. S. Langdon and Mr. M. Denyer (“the 
applicants”). The application, made on 16th July 2012 was allocated the 
application number VGA650. A plan of the site is shown at Appendix A to this 
report and a copy of the application form is attached at Appendix B. 

 
Procedure 
 
2. The application has been made under section 15 of the Commons Act 2006 and 

the Commons Registration (England) Regulations 2008. 
 
3. Section 15 of the Commons Act 2006 enables any person to apply to a Commons 

Registration Authority to register land as a Village Green where it can be shown 
that: 

‘a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in lawful 
sports and pastimes on the land for a period of at least 20 years; 

  
4. In addition to the above, the application must meet one of the following tests: 

• Use of the land has continued ‘as of right’ until at least the date of 
application (section 15(2) of the Act); or 
• Use of the land ‘as of right’ ended no more than two years prior to the 
date of application1, e.g. by way of the erection of fencing or a notice (section 
15(3) of the Act). 

 
5. As a standard procedure set out in the 2008 Regulations, the applicant must 

notify the landowner of the application and the County Council must notify every 
local authority. The County Council must also publicise the application in a 
newspaper circulating in the local area and place a copy of the notice on the 
County Council’s website. In addition, as a matter of best practice rather than 
legal requirement, the County Council also places copies of the notice on site to 

                                                
1 Note that from 1st October 2013, the period of grace is reduced from two years to one year (due to 
the coming into effect of section 14 of the Growth and Infrastructure Act 2013). This only applies to 
applications received after that date and does not affect any existing applications. 



  
 

provide local people with the opportunity to comment on the application. The 
publicity must state a period of at least six weeks during which objections and 
representations can be made. 

 
The application site 
 
6. The area of land subject to this application (“the application site”) consists of a 

recreation ground of approximately 3.6 acres (1.5 hectares) in size, known as 
Kingsmead Field and situated on Kingsmead Road (opposite the Kingsmead 
Leisure Centre) in the city of Canterbury.  
 

7. The application is bounded on its north-western side by the River Stour, to the 
south-east by the Riverside Children’s Centre and along its south-western 
boundary by the footway of Kingsmead Road. The north-eastern boundary does 
not correspond with any physical features on the ground but runs roughly parallel 
with the boundary of the residential development at Stonebridge Road. The 
application site is shown in more detail on the plan at Appendix A. 

 
8. Access to the application site is via a gap in the hedge on the footway of 

Kingsmead Road, the vehicular entrance and parking area off Kingsmead Road 
and there is also an entrance adjacent to the new housing development at 
Stonebridge Road. There are no recorded public rights of way crossing the 
application site. 

 
The case 
 
9. The application has been made on the grounds that the application site has 

become a Town or Village Green by virtue of the actual use of the land by the 
local inhabitants for a range of recreational activities ‘as of right’ for a period well 
in excess of 20 years. 
 

10. Included in support of the application were an explanatory statement, 335 user 
evidence questionnaires, various maps showing the application site and the 
relevant localities, Land Registry documentation, open space profiles for the 
neighbourhoods relied upon, various photographs and images of the application 
site, extracts from the City Council’s register of Council-owned land, various 
Ordnance Survey maps (ranging between 1955 and 1994), a wikipedia extract 
regarding the former Kingsmead Stadium, statements from local students and 
various documents relating to the City Council’s proposal to dispose of the land 
for development purposes. 
 

11. Members should be aware that the application appears to have been prompted by 
a proposal by the local Council to sell the application site for development, which 
has been the subject of substantial local opposition. It is important to stress from 
the outset that the future use of the application site (including any perceived 
threat of development) is not a matter that the County Council is able to take into 
consideration in determining the Village Green application; the County Council is 
concerned solely with the legal tests set out in section 15 of the Commons Act 
2006. 

 



  
 

Consultations 
 
12. Consultations have been carried out as required. 

 
13. Over 100 responses in support of the application were received from local 

residents. A number of these letters consist of objections to the proposed 
development of the application site, but a very large number of the responses 
also refer to regular usage of the land by local residents for a range of 
recreational activities and offer further evidence of use in addition to the user 
evidence questionnaires already submitted in support of the application. 

 
14. The local County Councillor, Mr. G. Gibbens, also wrote in support of the 

application. He noted that local residents with whom he had spoken had 
confirmed their open and unchallenged use of the application site for a range of 
recreational activities for well in excess of twenty years. 

 
Landowners 
 
15. The vast majority of the application site is owned by Canterbury City Council (“the 

Council”) and is registered with the Land Registry under title number K809686. A 
small section of the application site (comprising a strip of land situated on the 
northern boundary adjacent to Stonebridge Road) is registered to Berkeley 
Homes PLC under title number K917461. 
 

16. The Council has objected to the application on the grounds that the land has been 
held by it for the purpose of public recreation and, accordingly, any such use of 
the application site has not taken place ‘as of right’. 

 
17. The Council’s case is that it acquired the land on 9th December 1936. By letter 

dated 10th March 1967, the Ministry of Housing and Local Government gave 
consent ‘to the appropriation by your Council under section 163 of the Local 
Government Act 1933 of certain land containing an approximate area of 10 acres 
situate adjoining Kingsmead Road, Canterbury, for use as a playing field’. The 
plan attached to the letter confirms that the application site was wholly included 
with the area of land subject to the appropriation. 

 
18. The Local Government Act 1933 referred to in the appropriation was eventually 

replaced by Local Government (Miscellaneous Provisions) Act 1976. Throughout 
the material period, therefore, the application site was held by the Council under 
section 19 of the Local Government (Miscellaneous Provisions) Act 1976. 

 
19. The Council contends that the fact that the land has been held specifically for 

recreational purposes means that informal recreational users of the application 
site cannot be regarded as trespassers; they were there by virtue of an existing 
right which arose from the Council’s power to provide recreational facilities for 
local residents. The Council’s position is that, for this reason, the application 
cannot succeed and is therefore bound to fail. 

 
Legal tests 
 
20. In dealing with an application to register a new Town or Village Green the County 

Council must consider the following criteria: 



  
 

(a) Whether use of the land has been 'as of right'? 
(b) Whether use of the land has been for the purposes of lawful sports and 

pastimes? 
(c) Whether use has been by a significant number of inhabitants of a particular 

locality, or a neighbourhood within a locality? 
(d) Whether use of the land ‘as of right’ by the inhabitants has continued up until 

the date of application or, if not, ceased no more than two years prior to the 
making of the application? 

(e) Whether use has taken place over period of twenty years or more? 
 

I shall now take each of these points and elaborate on them individually: 
 
(a) Whether use of the land has been 'as of right'?  
 
21. In order to qualify for registration as a Village Green, recreational use of the 

application site must have taken place ‘as of right’. This means that use must 
have taken place without force, without secrecy and without permission (‘nec vi, 
nec clam, nec precario’). 

 
22. In this case, the application site forms part of an established recreation ground 

and, as such, there is no suggestion that any use of the land has been with force 
or in secrecy. However, there is an issue relating to whether use of the application 
site has taken place with permission. 

 
Appropriation of the land 

 
23. The granting of permission can take many forms; it can be direct and 

communicated (e.g. by way of a prominent notice placed on the site), or it can 
also be indirect and uncommunicated (e.g. by way of a private deed). In some 
cases, it is quite possible that recreational users will be using a piece of land 
without being aware that their use is with some sort of permission; this can often 
be the case where the land is owned by a local authority. 

 
24. Local authorities have various powers to acquire and hold land for a number of 

different purposes to assist in the discharge of their statutory functions. For 
example, a local authority can acquire land specifically for the purposes of 
providing housing or constructing a new road. The mere fact that a local authority 
owns land therefore does not automatically mean that the local inhabitants are 
entitled to conduct informal recreation on it. However, local authorities do also 
have powers to acquire land for the purposes of public recreation, such as playing 
fields and parks. In those cases, the land is provided specifically for the purposes 
of public recreation and those using it are doing so by invitation of the Council. 

 
25. In considering a Village Green application in relation to local authority owned 

land, it will therefore be important to identify the powers under which the land is 
held by the local authority: if the local authority already holds the land specifically 
for the purposes of public recreation, then use of the application site is generally 
considered to be by virtue of an existing permission and, hence, is not ‘as of 
right’. 

 



  
 

26. The issue was considered in the Beresford2 case, in which Lord Walker noted that 
“where land is vested in a local authority on a statutory trust under section 10 of 
the Open Spaces Act 1906, inhabitants of the locality are beneficiaries of a 
statutory trust of a public nature, and it would be very difficult to regard those who 
use the park or other open space as trespassers... the position would be the 
same if there were no statutory trust in the strictest sense, but land had been 
appropriated for the purpose of public recreation”. The suggestion is, therefore, 
that use of land that is held by a local authority specifically for recreational 
purposes is ‘by right’ and not ‘as of right’ since the use of the land is no more than 
the use to which the public is already entitled. 

 
27. More recently, in the Barkas3 case, Sullivan LJ agreed that ‘while they are not 

binding… Lord Walker’s observations are highly persuasive, and I can see no 
sensible reason for drawing a distinction between land held under section 10 [of the 
Open Spaces Act 1906] and land which has been appropriated for recreational 
purposes under some other enactment’. He went on to conclude, in that case, that 
the application site had been appropriated for the purpose of public recreation under 
an express statutory power and, as such, the local inhabitants indulged in lawful 
sports and pastimes on that land ‘by right’ and not ‘as of right’. 

 
28. In the case of Kingsmead Field, the Council has provided evidence that the 

application site was appropriated in 1967 for the purpose of public recreation (i.e. 
‘for use as a playing field’) under section 163 of the Local Government Act 1933 
(“the 1933 Act”). 

 
29. The 1933 Act was repealed in its entirety and replaced by the Local Government 

Act 1972 (“the 1972 Act”): section 144 of the 1972 Act provided local authorities 
with a power to provide facilities for recreation. That power was also subsequently 
repealed and replaced by an equivalent power contained in section 19 of the 
Local Government (Miscellaneous Provisions) Act 1976 (“the 1976 Act”), which 
enables a local authority to provide ‘such recreational facilities as it thinks fit’. 

 
30. Thus, throughout the relevant twenty-year period, the application site has been 

held by the Council under section 19 of the 1976 Act specifically for the purposes 
of public recreation. This is confirmed by the extracts from the ‘Register of 
Council-owned land’ provided by the applicants. The land has therefore been 
made available and used in a manner that is entirely consistent with the statutory 
power under which it is held – i.e. for general informal recreational use. 
Accordingly, the recreational users of that land cannot be regarded as 
trespassers and their use cannot give rise to a right of recreation. 

 
31. Therefore, by virtue of the fact that the application site has been held by the 

Council for recreational purposes, any informal recreational use of it has taken 
place ‘by right’ and not ‘as of right’. 

 
Use of the land for formal events 

 
32. In light of the conclusion above, it is not necessary to consider this issue in detail, 

but it is included here for the sake of completeness. 

                                                
2 R v City of Sunderland ex parte Beresford [2003] UKHL 60 at paragraph 87 per Lord Walker 
3 R (Barkas) v North Yorkshire County Council [2012] EWCA Civ 1373 at paragraph  



  
 

 
33. The issue of organised events was recently considered by the courts in the Mann4 

case, which concerned an area of grassland, part of which was used 
‘occasionally’ for the holding of a beer festival and fun fair. During these times, an 
entrance fee was charged to enter the affected part of the land, although public 
access to the remainder was not denied. It was held that occasional exclusion 
from part of the land was sufficient to communicate to users that their use of the 
whole land at other times was with the landowner’s implied permission. 

 
34. The Council asserts that, in this case, there have been long periods during which 

the application site has not been available for informal recreational use due to the 
hiring out of the land for the purposes of circuses, funfairs and other activities on 
an at least annual basis since at least 2002. These events have been the subject 
of formal agreements with the City Council (copies of which have been provided). 
When the field was let out for these purposes, the majority of the application site 
was occupied for between four and six days, during which time a fee was charged 
for entry onto the land. The Council’s position is therefore that the hiring out of the 
land for formal events, during which time informal recreational use was largely 
excluded, constituted a manifest act of exclusion and brings the matter squarely 
within the context of the decision in the Mann case. 

 
35. However, the applicants’ case is that the issue relating to formal events on the 

land is one of fact and degree that requires further scrutiny of all of the 
circumstances of the case. In any event, at no time did the Council attempt to 
exclude local residents from the land; on the contrary, there is a sign in place 
stating that the application site is available for public use. No charges have been 
made for entry to the funfair and, although a charge was made for the circus, this 
was for the performance and not for entry onto the land itself. The use of the 
application site for formal events operated by third parties coexisted peacefully 
with the concurrent use of the application site for lawful sports and pastimes. 

 
36. As is noted above, given the position in respect of the appropriation of the land, it 

is not necessary to conclude on this particular issue. In some respects, this case 
(where the land is in public ownership) can be distinguished from the situation in 
Mann (which involved the actions of a private landowner) on the basis that the 
land in this case was already provided by the Council for recreational purposes 
and its hiring out for circuses and funfairs formed part of the Council’s powers to 
provide such facilities, rather than a commercial act designed to communicate the 
landowner’s control of the land. 

 
37. The issue is arguably open to interpretation and, were it not for the appropriation 

issue, then it may be appropriate to further investigate the position in respect of 
the formal use of the land. 

 
(b) Whether use of the land has been for the purposes of lawful sports and 
pastimes? 
 
38. Lawful sports and pastimes can be commonplace activities including dog walking, 

children playing, picnicking and kite-flying. Legal principle does not require that 
rights of this nature be limited to certain ancient pastimes (such as maypole 

                                                
4 R (Mann) v Somerset County Council [2012] EWHC B14 (Admin) 



  
 

dancing) or for organised sports or communal activities to have taken place. The 
Courts have held that ‘dog walking and playing with children [are], in modern life, 
the kind of informal recreation which may be the main function of a village green’5. 

 
39. The significant body of evidence of use submitted by local residents indicates that 

the application site has been used on a regular basis for a range of recreational 
activities. These include dog walking, children playing, picnics, kite flying and ball 
games (e.g. rounders, football and cricket). 

 
40. The contention that the land has been used for recreational activities is not in 

dispute, and the Council has not sought to challenge the evidence of use 
submitted in support of the application.  

 
41. Accordingly, it appears to be common ground between the parties that the 

application site has been used for the purposes of lawful sports and pastimes. 
 
(c) Whether use has been by a significant number of inhabitants of a particular 
locality, or a neighbourhood within a locality? 
 
42. The right to use a Town or Village Green is restricted to the inhabitants of a 

locality, or of a neighbourhood within a locality, and it is therefore important to be 
able to define this area with a degree of accuracy so that the group of people to 
whom the recreational rights are attached can be identified.  

 
43. The definition of locality for the purposes of a Town or Village Green application 

has been the subject of much debate in the Courts. In the Cheltenham Builders6 
case, it was considered that ‘…at the very least, Parliament required the users of 
the land to be the inhabitants of somewhere that could sensibly be described as a 
locality… there has to be, in my judgement, a sufficiently cohesive entity which is 
capable of definition’. The judge later went on to suggest that this might mean that 
locality should normally constitute ‘some legally recognised administrative division 
of the county’. 

 
44. In cases where the locality is so large that it would be impossible to meet the 

‘significant number’ test (see below), it will also necessary to identify a 
neighbourhood within the locality. The concept of a ‘neighbourhood’ is more 
flexible than that of a locality, and need not be a legally recognised administrative 
unit. On the subject of ‘neighbourhood’, the Courts have held that ‘it is common 
ground that a neighbourhood need not be a recognised administrative unit. A 
housing estate might well be described in ordinary language as a 
neighbourhood… The Registration Authority has to be satisfied that the area 
alleged to be a neighbourhood has a sufficient degree of cohesiveness; otherwise 
the word “neighbourhood” would be stripped of any real meaning’7. 

 
45. In this case, the applicants have specified (at part 6 of the application form) that 

the application site is located ‘within the neighbourhood of Northgate, on the 
boundary with the neighbourhood of St. Stephen’s. Both neighbourhoods are 
situated within the locality of the city of Canterbury’. 

                                                
5 R v Suffolk County Council, ex parte Steed [1995] 70 P&CR 487 at 508 and approved by Lord 
Hoffman in R v. Oxfordshire County Council, ex parte Sunningwell Parish Council [1999] 3 All ER 385 
6 R (Cheltenham Builders Ltd.) v South Gloucestershire District Council [2004] 1 EGLR 85 at 90 
7 R (Cheltenham Builders Ltd.) v South Gloucestershire District Council [2004] 1 EGLR 85 at page 92 



  
 

 
46. There can be no dispute that the city of Canterbury is a legally recognised 

administrative unit and would undoubtedly be a qualifying locality. 
 
47. In terms of the qualifying neighbourhoods, the applicants rely on ‘Northgate’ and 

‘St. Stephen’s’. Both are established electoral wards of Canterbury City Council 
and the applicants’ contend that both are cohesive entities that are identifiable 
areas within the wider locality. The ‘Northgate’ neighbourhood comprises a mix of 
light industry and residential development, with a high proportion of social housing 
and student accommodation, and a number of community facilities (including a 
community centre and local shops) centred on Kingsmead Road. The second 
neighbourhood, ‘St. Stephen’s’, is primarily a residential neighbourhood, united by 
a Residents Association, and also with its own community facilities (including St. 
Stephen’s Church and St. Stephen’s Infant and Junior Schools). 

 
48. There is therefore nothing to indicate that the neighbourhoods and the locality 

identified by the applicants are not qualifying entities for the purpose of Village 
Green registration. 

 
“a significant number” 

 
49. The word “significant” in this context does not mean considerable or substantial: 

‘a neighbourhood may have a very limited population and a significant number of 
the inhabitants of such a neighbourhood might not be so great as to properly be 
described as a considerable or a substantial number… what matters is that the 
number of people using the land in question has to be sufficient to indicate that 
the land is in general use by the community for informal recreation rather than 
occasional use by individuals as trespassers’8. Thus, what constitutes a 
‘significant number’ will depend upon the local environment and will vary in each 
case depending upon the location of the application site. 
 

50. In this case, the application is supported by 335 user evidence questionnaires 
from local residents, with many of these attesting to use of the application site on 
a daily basis. In addition, a large number of the 100 respondents to the 
consultation also refer to their own recreational use of the application site. Once 
again, the proposition that the application site is used by the local residents is not 
contested by the Council and this issue is therefore not in dispute. 

 
51. From the evidence available, it would therefore appear that the application site 

has been used by a significant number of the residents of the neighbouhoods of 
‘Northgate’ and ‘St. Stephen’s’ within the locality of the city of Canterbury. 

 
(d) Whether use of the land ‘as of right’ by the inhabitants has continued up 
until the date of application or, if not, ceased no more than two years prior to 
the making of the application? 
 
52. The Commons Act 2006 requires use of the land to have taken place ‘as of right’ 

up until the date of application or, if such use has ceased prior to the making of 
the application, section 15(3) of the 2006 Act provides that an application must be 
made within two years from the date upon which use ‘as of right’ ceased. 

                                                
8 R (Alfred McAlpine Homes Ltd.) v Staffordshire County Council [2002] EWHC 76 at paragraph 71 



  
 

53. In this case, there is no evidence to suggest that informal recreational use of the 
application site was challenged by the Council prior to the making of the Village 
Green application in July 2012. The application appears to have been prompted 
by a proposal (advertised in the Kent on Sunday on 8th April 2012) on the part of 
the Council to appropriate the application site to planning purposes. However, no 
attempt was made by the Council at this stage (or even before) either to restrict or 
prevent use of the application site for informal recreational purposes. 

 
54. Therefore, use of the application site has continued up to (and indeed beyond) 

the date of the application and this test is met. 
 
(e) Whether use has taken place over a period of twenty years or more? 
 
55. In order to qualify for registration, it must be shown that the land in question has 

been used for a full period of twenty years. In this case, as discussed above, 
there is no evidence to suggest that use of the application ceased prior to the 
making of the application. The application was made in July 2012 and, as such, 
the relevant twenty-year period (“the material period”) is to be calculated 
retrospectively from this date, i.e. 1992 to 2012. 
 

56. The user evidence suggests that recreational use of the application site has taken 
place well in excess of the required twenty-year period. Other than the fairs and 
funfairs discussed above, there is nothing to suggest that there have been any 
substantive periods between 1992 and 2012 when the application site was 
inaccessible to local residents or unavailable for informal recreational use. 

 
57. Therefore, it would appear that the use of the application site has taken place for 

a period of twenty years.  
 
Conclusion 
 
58. As Members will be aware, in order for an application to register a new Village 

Green to be successful, the County Council must be satisfied that each and every 
one of the relevant legal tests is met in full; if one test fails, then the application as 
a whole must be rejected. It is also relevant, as is noted above, that the County 
Council cannot consider issues relating to amenity, desirability or suitability in 
relation to the registration of the land as a Village Green. 
 

59. In this case, the applicants assert that the matter is not clear-cut and ought to be 
referred to a Public Inquiry for further consideration on the basis that the legal and 
factual issues require more detailed evaluation. The Council’s position is that the 
application must, as a matter of law, be refused and there is no need for an 
inquiry (or any other further fact finding) unless the applicant is able to put forward 
a credible case that the application site has not been held by the Council for 
recreational purposes. 
 

60. The fact that the application site has been used for informal recreational by the 
local residents during the relevant period does not appear to be in dispute; rather, 
the case turns upon the manner in which the application site was held by the 
Council during the relevant period and whether, as a result, the informal 
recreational use by local inhabitants can be considered trespassory in nature, 
thereby giving rise to an established right.  



  
 

61. The applicants’ position in this respect is that the Council’s opposition to the 
application is made without any evidential basis, and the documents provided 
(relating to ownership and the 1967 appropriation) ‘merely serve to illustrate 
points which would appear to be accepted by the parties’ but neither go to the 
actual use of the application site during the relevant period. Thus, it would appear 
from this statement that the applicants accept that the land was appropriated in 
1967 for recreational purposes and (it must follow) that it has been held by the 
Council for such purposes under section 19 of the Local Government 
(Miscellaneous Provisions) Act 1976. 
 

62. That being the case, the evidence of use of the application site merely serves to 
confirm that it has been used by the local inhabitants in the manner for which it is 
provided by the Council; in many respects, it is immaterial to the case because it 
appears that such use has taken place by virtue of a power which enables the 
Council to ‘provide such recreational activities as it thinks fit’. Such use has 
therefore been ‘by right’ in exercise of an existing right to use the land. 

 
63. For this reason, regardless of whether any (or even all) of the other relevant tests 

are met, the fact that the application site is held for the purposes of public 
recreation presents a knock-out blow to the possibility of registering the land as a 
Village Green. This is central and insurmountable issue that cannot be addressed 
through the provision of further user evidence on the part of the applicants and, 
for this reason, it would be a futile exercise to hold a Public Inquiry as per the 
applicants’ request. Accordingly, for the reasons set out in above, the unavoidable 
conclusion is that the land is not capable of registration as a Village Green. 

 
Recommendation 
 
64. I recommend that the applicant be informed that the application to register land 

known as Kingsmead Field at Canterbury as a Town or Village Green has not 
been accepted. 
 

 
 

Accountable Officer:  
Mr. Mike Overbeke – Tel: 01622 221568 or Email: mike.overbeke@kent.gov.uk 
Case Officer: 
Ms. Melanie McNeir – Tel: 01622 221511 or Email: melanie.mcneir@kent.gov.uk 
 
The main file is available for viewing on request at the PROW and Access Service, 
Invicta House, County Hall, Maidstone. Please contact the Case Officer for further 
details. 
 
Background documents 
 
APPENDIX A – Plan showing application site 
APPENDIX B – Copy of the application form 
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Land subject to Village Green application 
at Kingsmead Field at Canterbury

APPENDIX A:
Plan showing application site
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